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Since 2007 I have been researching possibilities for providing off-stream water for cattle at Simmons Creek. 

A stretch of Simmons Creek was originally fenced by WDFW and Mid-Columbia Fisheries Enhancement Group, and nose pumps were installed to provide off-stream water for cattle.  The fence is still up, though needing repair in places, but the nose pumps never functioned well enough for the cattle to become habituated to using them.  

John Stephens, the rancher leasing this grazing allotment from Hancock Forest Management, is concerned that his cattle still do not have access to water since the fencing and failure of the nose pumps.  Historically, the cattle watered in some of the deeper holes in Simmons Creek through the summer.  Now with the livestock exclusion fence, the nearest water is to the west along Fisher Hill Road and to the east along Brewer Rd.  John would like to have water available to cattle on both sides of Simmons Creek, and ideally in 1-3 places along the length of the exclusion fence.
For about three years Appleton Fire Dept. has provided a water tank and trough at an upland site off Brewer Rd.  This has served well as an off-stream watering source, and has also been valuable to the fire dept. because of the location of the water source (in case of fire nearby) and also for the opportunity to exercise their equipment and train volunteers on equipment use.  I spoke with Terry Roe, Appleton Fire Chief, this month to ask about the potential long-term use of this tank and trough, and he said it is possible to continue providing water for the long-term, but their main concern is covering the cost of fuel used in refilling the tank.  He said they spend about 15 gallons of diesel per trip, and take about 4 trips/year to refill the tank.  Their fuel costs can be between $150-$200/year.  I have since mentioned this need to Wayne Vinyard, of Hancock Forest Management, and he thought there may be a way to help cover those costs in order to continue to provide that water.  

I have also researched the limits and ramifications of water right law as it pertains to this situation.  Another conservation district in Washington State referred me to Dept. of Ecology’s Policy 1025, which states that a “change of water right process… will not be required when small amounts of water consistent with historic practice are diverted to nearby stockwater tanks for consumption by livestock.”  I spoke with several people, including Jason McCormick with the Washington Water Trust, Aaron Penvose with Trout Unlimited, Teresa Mitchell with Dept. of Ecology’s Water Resources Dept., and Daniel Haller with Dept. of Ecology’s Office of Columbia River, all of whom told me that a surface water right for the purpose of stockwater had to be in place first before this Policy 1025 could be applied.  An e-mail from Teresa Mitchell said: 
“Policy 1025 refers to those surface water users with a stock water right only.   Policy 1025 does NOT allow the diversion of surface [water] without a [surface] water right.” 
I was told that Policy 1025 states that a RCW 90.03.380 “change” in an existing surface water right is not necessary in order to divert surface water for off-stream stock watering use.  In several searches for water rights on Simmons Creek, nothing was produced for this reach for stock watering, therefore I concluded that Policy 1025 did not apply since we didn’t have a state-issued surface water right for stock water to begin with.  
Jack Field of the Washington Cattlemen’s Association got involved recently and asked for assistance from Rick Roeder, Operations Manager of Dept. of Ecology’s Office of Columbia River.  In an e-mail from Rick, dated Aug. 16, 2010, he stated: 
“The Department of Ecology is very interested in and encourages the conveyance of stockwater away from streams in order to protect water quality.  We recognize the benefits that are acquired from these kinds of projects.  As for water rights paperwork to be able to accomplish this, we do not require a change when small amounts of water consistent with historic practice are diverted to nearby stockwater tanks for consumption by livestock.   Such a tank must have an overflow which returns water to the source or a demand type valve system and it must serve no more livestock than historically ranged at that location.  In the end, the amount of water consumed from the tank needs to be no more then had the livestock watered directly from the stream.  As long as the tank system meets these basic criteria, we do not require a change or other water right paperwork.  I have attached a copy of Policy 1025 which provides more detail on how Ecology approaches these situations.” 
I called Rick to clarify and confirm his statements, and he verified that no prior livestock water right had to be on paper in order to apply Policy 1025 to this situation.  He thought it would help to document historic use of the stream by cattle.  If Simmons Ck. had an instream flow designated to it, which it does not, there would likely be a reserve for livestock watering placed on the stream as well, based on historic use.  Because there is no instream flow set, then there is no formal livestock reserve, but historic use of the creek is a valid “right.”  To back this up, Rick referred me to RCW 90.22.040 as well, which states: 
“It shall be the policy of the state, and the department of ecology shall be so guided in the implementation of RCW 90.22.010 and 90.22.020, to retain sufficient minimum flows or levels in streams, lakes or other public waters to provide adequate waters in such water sources to satisfy stockwatering requirements for stock on riparian grazing lands which drink directly therefrom where such retention shall not result in an unconscionable waste of public waters.”  

The interpretation above aligns with one of Jason McCormick’s questions in an e-mail on June 18, 2010: “Is your board comfortable with just doing the project with the assumption that it may get validated in a future adjudication?”  Rick suggests that adjudication would likely set a reserve for instream livestock use, and developing instream or off-stream watering at this stream now would simply bank on the potential approval in a future adjudication based on the assertion and evidence of current and historic surface water use.
Additionally, Rick sent an e-mail on September 1, 2010 explaining further that livestock watering from surface waters did require a water right.  His e-mail states: 
“The following appears on the water resources website (http://www.ecy.wa.gov/programs/wr/rights/water-right-home.html):  

‘Water Claims

In the 1960's, the Washington State legislature realized the need to document water rights established prior to 1917 for surface water and prior to 1945 for ground water.  These water rights are vested rights.  A vested right is a water right established through beneficial use of water.  A water right claim is a statement of beneficial use of water that began prior to 1917 for surface water and prior to 1945 for ground water. In 1967, the Claims Registration Act was passed to record the amount and location of these vested water rights. 

The Claims Registration Act set a specific time window for water users to file their water right claims with the state.  Users of exempt ground-water withdrawals were also encouraged to file claims so that they could establish priority dates for their rights.  Some users were not required to file a claim, including:

· Individuals served water through a company, district, public or municipal corporation (the water supplier should have filed claims for its users); 

· Persons with a valid Water Right Permit or recorded Certificate; 

· Individuals with a water right determined by Court Decree and recorded through issuance of a Certificate of Water Right by Ecology or one of its predecessor agencies; 

· Non-consumptive water uses, like boating, swimming, or other recreational and aesthetic uses, with no physical diversion or artificial impoundment of water; or 

· Owners of livestock that drank directly from a surface-water source.’
The statement in the last bullet, “owners of livestock that drank directly from surface-water sources” made me think that an argument could be made that an old existing livestock watering use (such as this one that you mentioned in one of your emails as being 100 years or so) is a valid use.  The general consensus from our internal work group supports this as it appears to be that water users whose stock drank directly from streams were not required to file claims.  This is backed up by our literature of the period.”

To verify that I understood Rick Roeder’s advice, I summarized my interpretation, which he confirmed was accurate, via e-mail on Sept. 24, 2010.  My summary stated that livestock water users were not required to file water claims, as this was a valid use, and if instream flows were ever set for the Klickitat River, there would likely be a reserve set for livestock use, further protecting the current livestock use of surface water.  It will help to have documentation of the historic livestock use of Simmons Ck. but we should be okay to go ahead and plan on continued use of surface water for livestock at historically-used quantities.

To provide historic documentation regarding the use of Simmons Ck. by livestock, Nate Putnam of Hancock Forest Management provided the following statement on Oct. 1, 2010, via e-mail:

“RE:  The question of cattle use on Simmons Creek, a tributary to Snyder
Creek and the Klickitat River.

This area in Sections 1 and 12 of T4N, R12E has been under constant cattle use since the homesteader days, well over 100 years ago.  The area was put under Coordinated Use Management Plan for grazing starting about 30 years ago.  Cattle have regularly used Simmons Creek for watering throughout this entire time period.

Nate Putnam, Forester & Engineer
Hancock Forest Management
139 Draper Springs Road
Glenwood, WA 98619”

We have not found and do not believe that a state-issued surface water right for the purpose of stockwater exists on paper.  However, we do currently have cattle watering in the stream associated with a historic practice lasting over 100 years.  In summary, given the pattern of fact, off-stream (or in-stream) watering could be legally developed without prior approval from Ecology.  
With prior input from Wayne Vinyard of Hancock Forest Management and John Stephens, lessee, UCD engineer and contractor installed a hardened stream crossing with cattle access to deep hole in the stream between Minor Structures 15 and 16 on September 24, 2010, (see Simmons Water Gap Memo 10_1_2010).   This structure will be fenced appropriately to allow cattle to cross the stream, utilizing both sides of the range more equally, and water in stream in a controlled manner.  This water gap did not recharge as readily as we expected, so water may only be present in spring to mid-summer.  The as-built crossing is shaped to provide stream constriction and scouring to avoid siltation and aggradation of the hole.  
Other watering options to consider include the following:

· Continued upland trough with tank, provided by Appleton Fire Dept. – needs funding support up to $200/year to pay Appleton Fire Depts.’ fuel cost.

· A removable solar pump system that draws directly from a deep hole in the creek, possibly upstream of structure #18, and goes to a trough located where the old nose pumps were.  There should not be a need for storage beyond what is in the trough.  UCD engineer assessed the feasibility of this option, and found that the pool upstream of structure #18 recharges at a rate for watering up to about 5 cow/calf pairs. 
· Shallow groundwater well with solar panel, pump, and trough – stockwater wells are exempt from requiring water rights, but potential vandalism to solar panel, and high cost may be problematic.  Additionally, fine-grained soils will limit transmissivity and thus the effectiveness of a shallow well.  If this option is pursued, Hancock Forest Management has asked that we locate the well inside the cattle exclusion fence, out of sight, with a cement or other locked box to keep the batteries, and mount the solar panel high enough to be out of reach of a standard ladder.  The above rationale for use of surface water should protect this option also due to the shallow well’s potential continuity with surface water.
· Deep groundwater well with solar panel, pump, and trough – stockwater wells are exempt from requiring water rights, but potential vandalism to solar panel, and high cost may be problematic. If this option is pursued, Hancock Forest Management has asked that we locate the well inside the cattle exclusion fence, out of sight, with a cement or other locked box to keep the batteries, and mount the solar panel high enough to be out of reach of a standard ladder.  
UCD has a no remaining funding for the provision of livestock water beyond what has already been built.  As mentioned above, a removable solar pump system may be affordable under current grant funding, but any further infrastructure or enhancements will have to be pursued by the lessee or landowner.  Environmental Quality Incentive Program (EQIP) funding from NRCS in Goldendale may be an option to pursue higher cost watering options, though Hancock has expressed that this would have to be initiated by the lessee.   
